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STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2016 (Session 4) 
 

Thursday 4 February 2016 
 
The Committee will meet at 9.00 am in the David Livingstone Room (CR6). 
 
1. Declaration of interests: John Scott will be invited to declare any relevant 

interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of issues for, and a draft of, its legacy report, a draft report and 
Standing Order Rule changes on its legislation inquiry, and papers on lobbying, 
legislation and the Scotland Bill should be taken in private at future meetings. 

 
3. Lobbying (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 

1). 
 
4. Chapter 9B of the Standing Orders: The Committee will consider a note by 

the Clerk in relation to a letter received from Mary Fee on Chapter 9B of the 
Standing Orders. 

 
 

Gillian Baxendine / Alison Walker 
Clerks to the Standards, Procedures and Public Appointments Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5239 

Email: gillian.baxendine@scottish.parliament.uk 
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Standards, Procedures and Public Appointments Committee 

3rd Meeting 2016 (Session 4), Thursday 4 February 2016 

Chapter 9B of Standing Orders (Consent in Relation to UK Parliament Bills) 
 

Introduction 

1. Mary Fee wrote to the Committee on 14 January (see Annexe A) asking it to 
consider a change to the Standing Orders on legislative consent motions (LCMs).  
The Committee agreed to consider a further paper on the issues raised. 

2. The paper sets out three broad options and invites the Committee to consider 
what, if any, action it wants to take in response to Mary Fee’s letter. 

Background: Trade Union Bill 

3. The Scottish Parliament debated the UK Parliament Trade Union Bill on 
Tuesday 26 January and passed the following resolution:  

“That the Parliament unreservedly supports the report of the Devolution 
(Further Powers) Committee that reaffirms the Parliament’s opposition to the 
UK Government’s Trade Union Bill; notes that the Bill, if enacted, has the 
potential to significantly damage Scotland’s good industrial relations record; 
welcomes the committee’s recommendations that the Scottish Government 
continue to use all avenues to remove Scotland from the territorial extent of 
the Bill or, as a minimum, seek that the regulation-making powers relating to 
facility time and check off be conferred on the Scottish Ministers as they 
directly relate to public services in Scotland; notes that the Scottish 
Government is working with the STUC, COSLA and others who oppose the 
Bill; further understands that the National Assembly for Wales will debate a 
legislative consent motion on this Bill and its impact on Wales and Welsh 
devolved public services on 26 January 2016, and calls on all parties 
represented in the Scottish Parliament to support the proposal from Mary Fee 
MSP to amend the Standing Orders to allow a similar process to take place 
here.” 

4. The background to the Scottish Parliament’s consideration of the bill is set out 
in more detail in the recent report by the Devolution (Further Powers) Committee and 
in the chamber debate. 

Background: the Sewel Convention 

5. The Sewel Convention is a non-statutory protocol which sets out the 
circumstances in which the Scottish Parliament’s consent should be obtained before 
the UK Parliament makes certain legislation affecting Scotland.  

6. The Convention stems from a statement made by the UK Government in the 
House of Lords on 21 June 1998  that “we would expect a convention to be 
established that Westminster would not normally legislate with regard to devolved 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95587.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10333&i=95045
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matters in Scotland without the consent of the Scottish Parliament” (Lords Hansard 
col 791).  

7. The general principle underpinning the convention is set out in a Memorandum 
of Understanding between the UK and devolved governments.  Paragraph 14 states:  

“The United Kingdom Parliament retains authority to legislate on any issue, 
whether devolved or not. It is ultimately for Parliament to decide what use to 
make of that power. However, the UK Government will proceed in accordance 
with the convention that the UK Parliament would not normally legislate with 
regard to devolved matters except with the agreement of the devolved 
legislature. The devolved administrations will be responsible for seeking such 
agreement as may be required for this purpose on an approach from the UK 
Government.” 

8. Devolution Guidance Note 10 (DGN10) sets out how the Convention operates 
in practice. DGN 10 categorises the UK Parliament Bills which engage the 
Convention as Bills containing provisions applying to Scotland which:  

 are for devolved purposes, or 

 alter the legislative competence of the Scottish Parliament, or 

 alter the executive competence of the Scottish Ministers. 

9. The Convention does not apply where the UK Parliament is legislating in 
relation to Scotland on reserved matters; nor does it apply where legislation deals 
with devolved matters as a consequence of or incidental to a reserved matter. It also 
does not apply in emergencies or where there are similar exceptional circumstances. 

10. The Convention has no legal status or statutory force. Section 28 of the 
Scotland Act 1998 makes clear that the UK Parliament retains power to legislate on 
any matter affecting Scotland. The Convention provides a means for reconciling the 
potential conflict that exists where powers are shared by the Scottish and UK 
Parliaments.  The Convention is intended to inform how each Parliament and 
Government will respect the competence of the other and to secure that respect 
through political accountability.  

11. The Convention does not specify how consent of the Parliament (or the 
absence of consent) is to be obtained or expressed.  Chapter 9B sets out the 
procedure that the Parliament has chosen to help it deal with legislative consent in 
an appropriate and consistent way.  But the procedure itself has no status or special 
effect and any clear expression of the will of the Parliament will be effective for the 
purposes of the Convention.  

12. The Convention refers to obtaining the consent of the Scottish Parliament but in 
practice it operates on a government to government basis. Requests for consent or 
proposals that the Parliament should not consent are therefore usually initiated 
through the Scottish Government.  It is however also possible for any MSP to lodge 
an LCM on a relevant Bill 
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Options 

Option 1: make no changes to Standing Orders 

13. The Committee might conclude that the rules in Chapter 9B exist to give clarity 
and consistency about how the Scottish Parliament will handle legislative consent 
motions and that it is therefore helpful if the definition of a “relevant bill” in this 
chapter continues to mirror the terms of DGN10 as it has generally been understood 
to apply.  The Committee might also conclude that it is open to the Scottish 
Parliament, in relation to any bill before the UK Parliament, to pass a motion which 
gives a clear statement of the Parliament’s view in relation to that bill; and that such 
a motion would have the same political force as an LCM.     

Option 2: consider standing order rule changes 

14. The Committee might conclude that, given the view of Parliament as expressed 
in the debate on Tuesday 26 January, it should consider standing order rule changes 
with the aim of ensuring that any member is able to bring forward an LCM in relation 
to a UK bill if the member considers that legislative consent is required.  If the 
Committee decides to pursue this option, it may wish to discuss in more detail the 
purpose of the rule changes to allow the clerks to draft suggested rules.   

15. In considering this option, the Committee might want to bear in mind that: 

 the Standing Orders are generally framed in the interests of all members and 
interpreted on their behalf by the Presiding Officer.  Any change which creates 
the opportunity for interpretation of the rules by a majority carries risk for 
those in the corresponding minority.  

 Any change to Chapter 9B which moves away from the criteria set down in 
DGN10 would lose alignment with the Convention and could have an impact 
on the way the Convention operates between the UK and Scottish 
Governments.   

 This late in the session, the Committee would also need to propose new rules 
to the Parliament very quickly and without the benefit of oral or written 
evidence. 

Option 3: highlight this as a legacy issue 

16. The Committee might take the view that it would be appropriate to highlight this 
as a legacy issue for its successor committee.  A fuller inquiry by next session’s 
committee could take a broader look at the Parliamentary procedures governing 
LCMs.  In considering this option, the Committee might want to take account of wider 
developments in inter-parliamentary relations, in particular:  

 the Scotland Bill currently progressing through the UK Parliament would 
amend the Scotland Act 1998 to give statutory recognition to the Sewel 
Convention.  Section 28 of the Scotland Act states that the Scottish 
Parliament’s power to legislate in devolved areas “does not affect the power 
of the Parliament of the United Kingdom to make laws for Scotland”.  The bill 
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would qualify this provision by adding:  “But it is recognised that the 
Parliament of the United Kingdom will not normally legislate with regard to 
devolved matters without the consent of the Scottish Parliament.” 

 the Devolution (Further Powers) Committee in its recent Report on the impact 
of the UK Government's Trade Union Bill in Scotland commented that: 

“there needs to be much better intergovernmental relationships given the 
changes proposed to the powers of the Scottish Parliament in the Scotland 
Bill and that parliamentary notification and oversight of the outcome of the 
discussions between the two governments on a range of matters needs to be 
vastly improved.” 
 

Conclusion 

17. The Committee is invited to agree whether it wishes to: 

- make no changes to Standing Orders; 

- give further consideration to Standing Order rule changes; or 

- highlight this as a legacy issue for next session’s committee. 

 
Standards, Procedures and Public Appointments Committee 

February 2016 
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ANNEXE A: LETTER FROM MARY FEE MSP, 14 January 2016 

 

Dear Stewart 

As you will be aware there has been considerable interest and scrutiny regarding the 
UK Government's proposed Trades Union Bill and its impact on devolved nations, in 
particular the responsibility for public sector workers. 

Whilst the UK Government have decided not to consult appropriately with the 
Scottish Government on the consequences of this bill, the Scottish Government's 
decision to seek an LCM on the issue suggests they too have sufficient legal advice 
to the contrary. 

Unfortunately the wishes of the government - which there is wide spread support in 
the parliament for - on the matter were blocked by the Presiding Officer. 

As a result I would ask that as Convenor of our committee you provide the 
opportunity to vote on an immediate change of the Standing Orders, principally to 
insert a new Standing Order 9B.1.2 as follows: "If a Bill under consideration in the 
UK Parliament does not identify a requirement for a Legislative Consent Motion, a 
member (including a member of the Scottish Government) may lodge a motion 
seeking the Parliament's consent to treat the Bill as a 'relevant Bill'." 

I believe that this would be a fair and transparent procedure allowing all members to 
represent their constituents through a preliminary motion, which if passed would 
enable the member to proceed to a Legislative Consent Memorandum and finally a 
Legislative Consent Motion. 

In the interests of transparency I will also be making this letter publicly available. 

I look forward to your response. 

Best wishes 

 

Mary Fee MSP 
Scottish Labour Spokesperson for Reform 
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